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ABSTRACT

Plastic Waste has become one of the most important
global environment issues these days. The study aims
to scrutinize problems which are related to the
phenomenon, such as: the principles and regulations of
liability in regard of the plastic waste dumping, and also
the restructuration and strengthening law and
regulation to overcome the plastic waste dumping. The
results found that since the states have liability on
preventive environmental damages occurred within
their territory, they must strengthen their international
and national regulation in order to prevent any potential
loss.
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RESUMEN

Los desechos plasticos se han convertido en uno de
los problemas medioambientales globales mas
importantes en la actualidad. El estudio tiene como
objetivo analizar los problemas relacionados con el
fendmeno, tales como: los principios y reglamentos de
responsabilidad con respecto al vertido de residuos
plasticos, y también la reestructuracion vy
fortalecimiento de la ley y la regulacion para superar el
vertido de residuos plasticos. Los resultados
encontraron que, dado que los estados tienen la
responsabilidad de los dafios ambientales preventivos
ocurridos dentro de su territorio, deben fortalecer su
regulacion internacional y nacional para evitar
cualquier pérdida potencial.

Palabras clave: Descarga de desechos ilegales,
desechos plasticos, Indonesia, responsabilidad del
Estado
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INTRODUCTION

Plastic has become one of the important factors that support industrial activities. The logical
consequences arising from the use of plastic by industry are the turing up of new problems in processing the
remnants of the plastic waste.

The recycling of plastics can only be carried out very limitedly and in a highly complex process, because
every plastic component has a chemical material with a different decomposition process (National Geographic,
2018). For as long as a decade, the production of plastic waste in Europe has been increasing in numbers
from 245 million tons to 358 million tons in 2018 (Agence-France-Presse, 2019). However, from all the
garbage, only 31% can be recycled.

The plastic recycling process is a complicated problem, through a specific separation stage in order to be
free of contamination (UN, 2019). This stage has a high level of difficulty, because contamination should be
described as a mixture of certain materials which is exposed to the plastic material itself, either in the form of
chemical residues, or exposure to other materials whose compounds are different from plastic materials. Then
there is a tendency for developed industrial countries to export plastic waste that is in their countries’ territory,
because the costs incurred will be cheaper than having to recycle themselves.

Since 1992, China has become an importer country that receives almost 45% of the world's total plastic
waste (Brook, et. Al,, 2018). From collective counting, China and Hong Kong become importers of 72.4% of
the world's plastic waste originating from developed countries such as the United States, and other European
countries such as the United Kingdom and the Netherlands. China utilizes an empty container system, that is,
the export commaodities brought by China to America are the remnants of the empty containers returning to
China. These containers are then functioned to transport the backfill in the form of garbage (Launspach, 2018).
This shows that for decades China has been the main support of the world's plastic recycling process, and on
this basis a mutually beneficial relationship is born between the importer and the garbage exporter in a waste
trading activity (waste trade).

Waste trade is considered an attractive business with minimal risk of environmental pollution because the
garbage is merely disposed of in only one of the areas of the country (Allen, 2009). Two main factors that
cause plastic waste producers to choose to export are; firstly, the country's territory can no longer process the
increasing amount of waste production (Bernard et al., 2015). This is related to the different geographical
conditions of the country respectively, so countries with small or narrow territories cannot to provide much
space to collect garbage in one particular area. Secondly, the prevailing waste management system in a
country is not effective yet. This encourages those countries to prefer to trade waste at a low cost, and obtain
a great profit compared to self-processing which has to go through the stage of sorting waste to avoid
contamination. Workers needed to do the sortings with lower wages are mostly available in the developing
countries (Xinwe, 2011). For nearly 25 years, China has been importing plastics for production but eventually
cannot control the amount of plastic waste it has. The plastic waste manufactured by domestic production and
consumption, added with imported plastics make waste sorting workers in the hand sorting process be infected
with various kinds of chronic diseases that arise resulting from the unhealthy environment from the garbage
contamination (Lu, 2019).

The relationships that have taken place over the years ultimately have a negative environmental impact
on China, until 18 November 2018 China imposes a ban referred to as the national sword. This regulation
prohibits the import of certain types of waste, including plastic waste (Xinhua, 2018). This action triggered a
great rejection from the industrial countries like the United States which alarms about obstacles to the world's
garbage trade traffic (Miles, 2018). Based on Greenpeace data on the recycled waste shipping to developing
countries increased in the Southeast Asian regions in the period 2016 to 2018 (Greenpeace, 2019). This
phenomenon eventually brings a new event, namely the smuggling of plastic waste (plastic waste dumping).

With the enactment of China's policy, the exporting countries look for alternatives to the plastic waste
problem. The European Union restructured the plastic productions and use formulas that have a higher



Utopia y Praxis Latinoamericana; ISSN 1316-5216; ISSN-e 2477-9555
Ao 25, n°® Extra 1, 2020, pp. 493-505
495

recycling rate compared to the previous type of plastics, and even increase taxes on the use of plastics
(Reuter, 2018). Britain and the United States are looking for other countries that are willing to collect their
garbage. Countries in the Southeast Asian region such as Thailand, Vietnam, Malaysia, the Philippines and
Indonesia are targeted for alternative waste trading because it is considered to have a fairly low labor cost,
and a legal system that is not too strict in terms of waste management (Reuter, 2018). The waste trade is
currently being carried out by smuggling solid waste which cannot be recycled like household waste. The
contaminated plastic waste is inserted into plastic waste containers and shipped to other countries with
recycled plastic waste labels. This model of smuggling waste has a great loss effects on the importing
countries, mainly the environmental impact if the knowledge of the recycling waste as the object of trade is
unbeknownst. Cross-border waste trade has a fairly high risk chiefly in territorial waters or national borders
(Birnie et al., 2009).

Waste smuggling has ever occurred in the Philippines. The Philippines has taken action several times on
Canada related to the smuggling of waste since 2014 (CNN Philippines, 2019). The waste that is not a recycled
product (municipal solid waste) is shipped together with the recycled plastic waste by using recycled plastic
labels, and is let to pile up in the Philippines without efforts to withdraw back into Canada. On April 23, 2019,
the Philippines' President, Rodrigo Duterte made a statement regarding the 'war' against Canada due to illegal
trash smuggled into the Philippines (CNN Philippines, 2019).

Indonesia is also one of the main targets of the waste smuggling. The amount of Indonesia's waste imports
had increased significantly from 10,000 tons per month in 2017, to 35,000 tons per month in 2018
(GreenPeace East Asia). In fact, in June 2019, Indonesia had to send back 5 containers of scrap paper waste
mixed with plastic waste, with labels that are not in according back to Canada as the sending country
(Damarjati, 2019). Until recently, the existing rule of the international environment law is not capable yet to
accommodate the development of the occuring cases on the waste issues globally. The United Nations still
does not have a special body which has the authority to give directions to cases related to the waste (Philippe
Sands et. al., 2012), so that the urgency of the world's needs for the implementation of legal rules relating to
waste and the existence of garbage smuggling is very important.

Likewise in Indonesia, The waste trading activities are regulated in Law Number 18 Year 2008 about
Waste Management and the Regulation of the Minister of Trade of the Republic of Indonesia Number 84 Year
2019 concerning Provisions on the Import of Non-Hazardous Waste and Toxic as Industrial Raw Materials.
However, in its execution the law has not been able yet to create an implementation steps against the general
principles of responsibility and is accountable for the detrimentally environment. This shows an indication there
is a possibility for the occurence of irregularity in the future garbage shipment traffic, which is vulnerable to
smuggling due to inadequate legal regulations in the Southeast Asian regions, and Indonesia in particular.

State Responsibility and State Liability Principles

There is a difference in understanding between the concepts of state responsibility the concepts of state
liability. In Black Law Dictionary responsibility refers to an obligation to provide accountability for mistakes
(West Publishing, 2009), while state liability principles is defined as a condition where the state has an
obligation to assume responsibility for mistakes made legally based on certain legal rules (Black Law
Dictionary, 2012). State responsibility is a concept in international law which contains elements of state liability
(Rahmadi, 1990). Responsibilities that emerge from the actions of a country contrary to international law, will
become the responsibility of civil law (Huala, 1991). Every act that is charged with an error in a legal event
can be held accountable. Accountability is a specific form of responsibility which refers to one's position or the
legal entity assessed as having to pay a form of compensation or compensation for other legal subjects who
suffers from unlawful acts (onrechtmatige daad) (Marzuki, 2016).
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PARTIES TO THE STATE’S LIABILITY

Government

In waste smuggling activities, there are two parties who have the main role namely the state and private
parties. This is caused by the existence of two legal relations created by the legal waste trade which is then
used by certain crooks to insert/smuggle illegal garbage. First, the legal relationships between government
and government in the context of legal waste trading to fulfill export-import waste commodities between
countries. Second, the legal relationships between the private sector which carriy out export commodities to
the waste importing country (private to government). Every country has the rights attached to its sovereignty.
This has a logical consequence for the country to enjoy the rights it has without making reductions or violations
of the rights of other countries (Hingorani, 1984). There are three characteristics in the emergence of a
responsibility for the state, that is: [1] there is an obligation under international law between two countries; [2]
there is an act or omission that violates the obligation;[3] there is a loss that arises from a violation or
negligence of the law (unlawful act) (Shaw, 2008).

Violations of international law that cover all actions cause direct or indirect harm to other countries. For
example, the breach of treaty, violation of territorial regions of other countries, or certain damage to an object
in another country's territory (Shaw,2008). The state responsibility is an obligation to accept the consequences
of an error, and the liability provides obligations to provide civil consequences due to the violations of the
international law. Article 2 of the ILC Draft gives limitation to the classification of an action as an internationally
wrong act; that is, the actions that occur are deemed liable to the state according to international law.

Hanqin Xue believes that the state is responsible for an event based on the doctrine of attribution, which
states that there is a difference between actions taken by the private sector and actions taken by the state
and the organs of the state as part of that country (Xue Hangin, 2003). The state is said to be responsible for
the consequences of an action because it has a will or decision to take or not to take action on an event. Out
of responsibility leads to accountability, if it meets 3 (three) factors, namely (Xue Hangin, 2003):

1.The state must have control over an activity, to be able to hold liablility to it;

2.Even if the violation is carried out by not a state organ (private sector) however, these actions are
carried out under the supervision or approval of the state;

3.The state has an obligation not to allow actions originating from its country that can harm other
countries.

According to The Basel Convention on the Control of Transboundary Movements of Hazardous Wastes
and their Disposal 1992 (henceforth is called the Basel Convention), garbage shipments can be categorized
as ‘illegal’ if the waste sent is not in accordance with the agreement between the exporting and importing
countries. It is still sent without the knowledge of the importing country due to either misunderstanding or
deception. In general, the entry of plastic waste and other waste, which is not in accordance with the provisions
on waste, import originating from inter-state waste export-import activities. To carry out these export-import
activities the importer requires a series of permits, documents, or ship manifests which must be informed to
the exporter in accordance with the arrangements contained in The Basel Convention.

The International Law Commission in Article 1 of the Draft Articles states that; “Every internationally
wrongful act of a State entails the international responsibility of that state,” ( The International Law Commission,
2001) every action that violates the law that is carried out by the state will impose international liability to the
country concerned. The applicability of the ILC Draft this is indeed not included in the international legal
instrument that is legally binding. But the existence of principles in the draft is binding on the subject of
international law because it is recognized as the customary international law (Dixon, 1996).

For example, if an export company from developed countries like the United States is unable to supervise
private companies that export, and then bring the impact of loss to Indonesia, then Indonesia can impose
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accountability to the United States for these losses. The liability of the parties in the international environmental
law, especially for the country, is an embodiment to the principle of good neighborliness and respect for the
principle of state sovereignty which is present in international law.

Private Parties

In legal view, the company is considered as a legal person because it can have a set of rights and bears
liability for legal actions, as long as its formation has an appicable rule of law, during which International Law
has not recognized any accountability for the private sector. It causes loss due to a legal action by the state
(Shaw,2008); except for activities that have a high risk of environmental pollution and are very dangerous
(ultra hazardous activity) such as shipping crude oil through the sea, or the operation of a nuclear reactor
(Doeker & Gehring, 1990). One of the main reasons for not holding accountability to the private sector is
because the state has the sovereignty and responsibility to supervise activities carried out by the private
sector.

Relating to the international and human rights violations, the principle of The Ruggie Framework is known
(Martin & Bravo, 2017), developed by Special Representative General Secretary John Ruggie. The Ruggie
Framework provides global guidelines to prevent the risk of high human rights violations and environmental
damage due to business activities by transnational companies. The three basic principles are; ‘protect, respect
and remedy’ and has been applied through the United Nations since 2011. In running the business, business
people must not take a bribe, use violence, or cause damage to the environment which can result in the loss
of community rights in order to get a good and healthy living environment (Alfia et al., 2018).

In the case of smuggling imported plastic waste in Indonesia, an investigation has been conducted by the
Ecological Observation and Wetlands Conservation (henceforth is called ECOTON). Based on ECOTON's
findings, there are 12 (twelve) companies that have indications of violations on the operation of importing
plastic waste and are indicated violating the licensing of export-import waste activities (Mubarok, 2019). These
companies are affiliated in the Indonesian Paper Pulp Association (APKI) among others; PT Ekamas Fortuna,
PT Dayasa Aria Prima, PT Suparma Tbk, PT Pabrik Kertas Indonesia (Pakerin), PT Megasurya Eratama, PT
Mekabox International, PT Mount Dreams Indonesia, PT Surabaya Mekabox, Pindo Deli, PT Indah Kiat Pulp
and Paper Perawang, dan PT Fajar Surya Wisesa Tbk.

This form of smuggling can be said as a form of error or internationally wrongful act from the importing
country. The implementation of accountability to the state can be applied to have a real direct impact to
immediately stop the sustainability of smuggling the plastic waste into Indonesia by developed countries.

The ILC draft also regulates the forms of state accountability in Article 34, which states; “Full Reparation
for the injury caused by the internationally wrongful act shall take the form of restitution, compensation and
satisfaction...”. Article 35 states that in the case of restitution, the state has the obligation to re-establish the
situation before the loss due to acts of law violation that occurred and cannot be indemnity materially. An
importing country smuggling garbage into the territory of the exporting country can carry out the re-export of
waste to prevent further pollution in the territory of the waste exporting country. Compensation is a form of
obligation for the state to compensate in the form of material. This can take the form of payment of all or part
of the loss which factually arises from violations of international rules. In the case of compensation, the
exporting country can impose the costs of re-export of smuggled waste to the importing country, or ask for
recovery costs through material calculation against losses undergone by the accumulation of unregistered
plastic waste, while satisfaction is a form of state obligation to provide an expression of formal apology.

International Regulations on Plastic Smuggling

The international regulation governing smuggling plastic waste is the Declaration of the United Nations
Conference on the Human Environment or known as the 1972 Stockholm Declaration, United Nations
Convention on the Rio Declaration of Environment and Development, 1992 or referred to as the 1992 Rio
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Declaration, and Basel Convention on the Control of Transboundary Movement of Hazardous Wastes and
Their Disposal or called the 1989 Basel Convention. In the Declaration of the United Nations Conference on
the Human Environment, 1972, Principle 22 expresses that the states have an obligation to cooperate in
developing international responsibility, especially in the field of compensation that occurs in the context of
environmental damage. This basic principle should be the basis for the states to be able to accept the burden
of liability for the losses that might arise due to the smuggling of plastic waste into the territory of the country
as an importer.

Cooperation to carry out international responsibility can also be realized by forming an agreement to
provide special arrangements regarding liability in the event of a violation in the delivery of waste. So far, there
are still many countries smuggling garbage to waste importing countries, and this kind of action is a violation
of international environmental law specified in the United Nations Convention on the Rio Declaration of
Environment and Development, 1992. The violation also refers to some general principles of international
environmental law namely (Soto, 1996), Principles of Good Neighborliness and International Cooperation, The
Duty to Compensate for Harm, and Principle of Preventive Action.

Specifically, the principle of good neighbor or known as sic uetere tuo ut alienum non laedas banning
countries from using their territorial regionss to incur losses for other countries (Sands et al., 2012). The real
implications that embody this principle are obligations to cooperate between countries to identify and
investigate environmental issues, and avoid environmental damage. Clear and transparent information
exchange is an important element in the application of this principle, although it cannot be absolutely applied
given the limitations of state sovereignty.

The 1989 Basel Convention Article 6 states that the movement of transboundary waste shipments must
heed the applicable rules that the importer must know clearly about the imported goods. In addition, this
convention also requires guarantees from exporting countries to deliver waste safely and in accordance with
the information sent. Article 8 of the Basel Convention states that when there is a move from hazardous wastes
or other wastes across national borders that are not in accordance with the previously established agreement,
then the exporting country has the obligation to return the waste to the sending country. So there is no reason
for all countries in the future to continuously smuggle plastic waste and other non-recycled materials to other
countries through the export of waste paper because it is included in the illegal acts as referred to in this
convention.

With the increasing numbers of waste shipments to other countries, then there is a notion to amend the
Basel Convention in 1997. The main purpose of the amendment is to ban the transfer of hazardous and other
kinds of garbage from developed countries to developing countries (United Nations Environment Programme,
2019). This is performed with the consideration that developing countries are still unable to implement good
management and recycling of waste in their regions, and it is concerned to have a negative impact in the
future. At the Second Conference of the Parties to the Basel Convention (COP2) March 22, 1994 in Geneva,
66 countries have agreed through Decision Il / 12 to ban all forms of hazardous waste exports from the
Organtization of Economic Cooperation and Development (OECD) towards non-OECD countries which will
be outlined in The Basel Ban Amendment.

Basel Convention Amendments are opposed by major industrial countries such as the United States,
Australia, Germany, Japan and Canada, which have export and import interests in waste. However, other
member states, which are still fighting for an amendment to this convention, hold the Third Conference of the
Basel Convention by establishing Decision 1ll/1 to enforce the ban, and is effective when a quorum % of 87
(eighty-seven) member states ratifies. Croatia became the 66th country to fulfill the quorum and ratified it on
6 September 2019, so that the Basel Ban Amendment enters the entry into force stage on 5 December 2019,
which is 90 days after the ratification quorum has been fulfilled (United Nations Environment Programme,
2019).

Indonesia through Presidential Regulation of the Republic of Indonesia Number 47 of 2005 concerning
Ratification of the Amendment to the Basel Convention on the Control of Transboundary Movements of
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Hazardous Wastes and Their Disposal further strengthens the foundation of national law, and still needs to be
balanced with the existence of stricter arrangements in the level of national law regarding smuggling of waste.

National Regulation on Plastic Smuggling

Based on data from the Central Statistics Agency (BPS) in 2018, the peak of imports of plastic waste in
Indonesia over the past decade reached 283,152 tons. Paper waste imports also increased. The paper waste
which contained plastic waste increased from 2017 by 546,000 tons to 739,000 tons in 2018 (Adam, 2019).

The waste smuggling arrangements in Indonesia still refer to the Law Number 18 Year 2008 concerning
Waste Management (Law 18/2008), the Law of the Republic of Indonesia Number 32 of 2009 concerning the
Environmental Protection and Management Regulations, and the Regulation of the Minister of Trade of the
Republic of Indonesia Number 84 of 2019 concerning Provisions on the Import of Non-Hazardous and Toxic
Waste as Industrial Raw Materials.

Article 29 of Law Number 18 Year 2008 Regarding Waste Management stated that the act of inserting
waste into Indonesian territory and importing waste is prohibited. Then, in the Environmental Protection and
Management Regulations, Article 87 paragraph (1) confirms the existence of polluter pays principle imposed
on the defendant as an environmental polluter as a form of accountability by using the principle of strict liability.
But the Regulation of the Minister of Trade of the Republic of Indonesia Number 84 of Year 2019, has not
regulate yet the re-export mechanism to return illegal waste that enters into Indonesian the territory.

Efforts to Overcome Garbage Smuggling

Referring to Article 9 of the 1989 Basel Convention, that waste, which is determined by the importing
country as waste, does not meet export provisions, must be sent back to the exporting country within a period
of 30 (thirty) days after the importing country provides notification to the exporting country to take back the
trash, or carried out disposal of the waste according to the provisions in the convention. The exporting country
must provide supervision and ensure that the re-export actions do not exceed the timeframe specified by the
convention, and may not refuse re-export.

From various legal instruments such as Law 18/2008, the Environmental Protection and Management
Regulations, and the Regulation of the Minister of Trade of the Republic of Indonesia Number 84 of 2019, the
implementation of national regulations on waste has not been able to accommodate the systematic re-export
measures for all illegal waste entering Indonesia. The three legal rules are in common namely the regulation
of the division of tasks in terms of supervision and stipulation of legal rules for traffic activities and waste
management that can be carried out by the central and regional governments. As an application of the norm,
the government can impose sanctions in the administrative, civil and criminal spheres. Administrative
sanctions in the form of; written warning, coercion, forced payment of money, license suspension and/or
license revocation to the waste management party that commits the violation.

If there is a violation in the export import of waste activities, the Government through the Ministry of
Environment and Forestry and the Ministry of Trade can revoke any Non B3 Waste Import Recommendation
Letter and Import Approval of Non-B3 Waste that has been given to the importers proven to be smuggling
garbage. Referring to Article 8 of the Basel Convention, the cost to re-export can be borne by the exporting
country, which has been proven to smuggle plastic waste and it must not refuse, prevent or hinder the return
of the waste.

The Minister of Trade of the Republic of Indonesia Number 84/19 regulates the Task Force on Waste
Import Control Team in charge of checking documents and goods, as well as research and investigation of
importers, and enacts policies that are deemed necessary to refuse the entry of plastic waste in Indonesia
(Luthan, 1996). It also has the authority to handle problems and supervise the import of non-B3 waste in
Indonesia. In addition, Indonesia can make updates to legal instruments to provide a clear definition, as well
as mechanisms for imposing sanctions on parties which violate Indonesian environmental law, such as the
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Environmental Protection and Management Regulations, Law 18/2008 and the Minister of Trade Regulation
84/2019.

Referring to the policy in the British Government, which currently has implemented a new mechanism
regarding taxes related to the production of the use of plastic materials in early 2019. Starting in April 2022,
the UK will impose a tax on any produced goods and imported plastics of which the composition consists of
less than 30% recycled plastic. In addition to the urgency of the accumulation of plastic waste in the UK that
must be addressed immediately. The British government applies the theory of responsibility to producers
namely extended producer responsibility (EPR) a principle that puts producers to account for their production
costs until the end of the use of each product issued, and to encourage producers to continue developing
products with designs that are more environmentally friendly for reuse or recycling. This also needs to be done
as a form of preventive effort for Indonesia to provide protection towards potential damage to the environment
due to recycling and the accumulation of plastic waste that enters due to the export-import activities.

Legal Remedies for Exporting Countries

Based on data from The U.S Census Bureau, The United States has exported 78% of all plastic waste in
2018 to developing countries such as Malaysia, India, Vietnam and several other countries (Jambeck, et al.,
2015). According to David Nicholson, there are three types of environmental dispute resolution as efforts to
resolve disputes in smuggling waste; the first is to use the authority approach, that is the use of sanctions
stated in the legislation. Sanctions can also be in the form of criminal, administrative or civil sanctions as
explained in the Environmental Protection and Management Regulations. Second, using the interest-
approach, it focuses on achieving agreement between the two parties, namely negotiation or mediation. Third,
use a right-based approach that is the use of third parties such as arbitrators, as well as institutions such as
courts. All efforts to resolve the disaster are carried out to achieve environmental justice. Based on the
perspective of private law, environmental justice has sided with the community in a state territory which is
entitled to a healthy environment and life, s well as the right to receive compensation in the event of damage
to the environment. Whereas based on the perspective of public law, environmental justice means the right to
protect the public interest in a sustainable environment.

Referring to the Basel Convention, disputes that occur between parties to the convention arising from an
interpretation or implementation of the convention clause must first be resolved through peaceful means or
according to the choices and agreements of the parties to the dispute. If no resolution to the dispute is reached,
the parties can submit the dispute to the International Court of Justice (ICJ) or the arbitration body. The role
of the International Court of Justice in resolving disputes is passive, that the dispute must be submitted by the
parties to the dispute (Nasser, 2018). As an implementation of the Basel Convention, The Secretariat of the
Basel Convention is formed which is structurally under the auspices of the United Nations Environment
Program (UNEP). with the main function to assist the implementation of the Basel Convention, for example
holding a meeting for the parties to the dispute, provide reports and information between countries relating to
traffic in waste trade, and ensuring communication and coordination between convention member countries.

Efforts to Overcome Plastic Waste by Manufacturers

One of the factors causing smuggling of waste through the export-import waste paper is the existence of
excess plastic waste production from a country. Companies producing plastic staple goods have not been
able to apply the concept of environmentally friendly (Greenpeace Indonesia, 2019). There is a tendency to
make a transition of plastic production to other disposable packaging materials such as bioplastics or even
paper. As seen in 2018 McDonald's replaced plastic straws with paper straws for the UK and Ireland (Picheta,
2019): whereas the replacement of plastic raw materials into paper will cause environmental problems,
namely, deforestation. Massive paper production designed as a substitute for plastic, actually cause the
phenomenon of deforestation. Even with the presence of adhesive materials combined in the paper packaging,
making paper products 'replacement' still difficult to recycle or decompose naturally.
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Based on the results of research and audits conducted by Break Free from Plastic over 187,000 plastics
from 42 countries in the world, Unilever, Coca-Cola, PepsiCo and Nestle have been named in the top ten giant
multinational companies that have become the world's largest plastic polluters (Alegado, 2018). Until now,
these companies have not been able to take significant steps as evidence of environmental concern over the
plastic waste crisis. Globally, plastic production and plastic burning in the world will produce carbon gas which
is equivalent to 189 coal-fired power plants by the end of 2019 and even according to a report from the Center
for International Environmental Law (CIEL), the world is expected to hold 12 billion tons of plastic waste by
2050 (CIEL, 1989).

In the 2017 International Zero Waste Cities Conference in Bandung organized by the Global Alliance for
Incinerator Alternatives (GAIA), based on the results of investigations and audits of waste samples in
Indonesia and the Philippines, there are ten companies that are the biggest polluters in Indonesia and the
Philippines. These companies include; PT. Indofood CMP Sukse Makmur Tbk, PT. Unilever Indonesia, PT
Mayora Indah Tbk, Danone Group, Wings Corporation, and several other large companies (Global Alliance
for Incinerator Alternatives (GAIA), 2018). To handle the plastic waste, 17 major cities in the Philippines used
87 million dollars in 2012. This figure is a form of useless allocation of funds for cleaning up existing plastic
waste.

Danone Indonesia's spokesman, Ari Mujahidin, stated that one of the products under the auspices of the
company is AQUA has carried out a "Wise Plastics" campaign using recycled materials for bottled mineral
water products, and appeal to the public regarding the urgency of recycling of plastic waste (Dipa & Kahfi,
2019). Danone also stated that it has joined the Packaging and Recycling Alliance for Indonesia Sustainable
Environment (PRAISE) along with five other large companies such as Coca Cola, Nestle and Unilever.
However, efforts like this take a long time and are ongoing to achieve the target (Greenpeace, 2019). The
solution that plastics companies need to work on is the transition from the use of plastics, use of refill or reuse
and gradual reduction of production volume, making it easier for the country to manage plastic waste in its
area.

The Practice of Handling Plastic Smuggling in ASEAN Countries

Several countries in the Southeast Asia region are now becoming illegal shipping bins from developed
countries, due to the mutually beneficial relationship between the importer and the exporter. But the benefits
gained by the importing country are fading away due to the volume of illegal entry of illegal plastic waste is not
controlled. Malaysia even has to re-export as many as 60 illegal plastic waste containers which has been piling
up since 2018 because it is incompatible with the manifests and re-licensing of exporting countries such as
the United States, Canada, the United Kingdom, and Australia (Chan, 2019). The waste shipment is charged
to the importer in accordance with the Environmental Quality Act 1974 Section 34B.

The regulation in Malaysia has similarities with Indonesia’s Environmental Protection and Management
Regulations, by emphasizing absolute responsibility given to the importer which is proven to smuggle garbage
into the country's territory. However, the implementation of the regulation has not been maximally
implemented. While the State of Vietnam, has a waste management method that is still bad. The plastic waste
that enters the country is only through conventional processing via garbage workers, and is done by washing
and melting the types of plastics.

This kind of recycling process has a negative impact on the environment, in producing many pollutants in
the form of smoke such as dioxin, furan, and polychlorinated biphenyl, and other chemicals which in the long
run will have an impact on the environment. In addition, the plastic washing process, which is carried out using
detergents also, has the potential to cause water pollution in a sustainable manner. In response to this,
Vietnam stated that the country would not issue new licenses for importing companies in its territory, and will
implement a total cessation of imports of plastic waste by 2025 (BBC News, 2019).
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Efforts to tackle smuggling of waste can be done by making international agreements with waste exporting
countries, especially in Southeast Asia to reinforce cross-border waste shipping traffic especially in the case
of implementing accountability. So that it continually narrows the smuggling gap of plastic waste for Indonesia,
and even create a better mechanism for global waste trading.

CONCLUSION

The state as a party has a supervisory function on all activities carried out both by private parties and by
their institutional organs. It can be liable in the event of a loss to another country due to activities within its
territorial scope. Cases of smuggling garbage can cause various negative impacts ranging from economic to
environmental aspects. Therefore, the State as a subject of international law can be burdened with
accountability for smuggling plastic waste that causes harm to other countries, in the form of restitution,
compensation, and satisfaction. The state needs to take action to strengthen the rule of law for the problem
of export-import of waste in Indonesia both internationally and nationally. Efforts to overcome the smuggling
of plastic waste can be done by the government through various legal rules to provide protection for the
environment that is within its sovereignity and the producers themselves as a form of commitment to
maintaining environmental sustainability.
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